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SPEECH
REMARKS FROM E-DISCOVERY EVENING
Kenneth J. Withers*
Last June, National Public Radio's "Morning Edition" featured a
special series of reports on the social burdens of email.' Ari Shapiro,
NPR's Washington, DC-based legal correspondent, called me to get
examples of legal liability associated with email messages, which I was
happy to provide. After all, email files have become a favorite target for
lawyers and government investigators hunting for the proverbial
"smoking gun" in litigation. But when Mr. Shapiro asked me about
what I thought email's greatest impact on the civil justice system and
the legal profession has been, I didn't dwell on the potential legal
liability that the content of email might carry. My concern is that vast
resources must be spent to locate, preserve, and review email for
production because, as NPR reports, "[d]aily e-mail volume is now at
210 billion a day worldwide and increasing." 2 The central problem with
email, as I see it, is not the smoking gun. It's the smoke.
I was quoted as saying, "Today a young person graduating from law
school and joining a large firm in one of our major cities can look
forward to perhaps three or four years of doing nothing but sitting in
front of a computer screen reviewing e-mail and other electronic
documents for litigation." 3
* On October 28, 2008, the University of Florida Levin College of Law, in conjunction
with the College's Electronic Discovery class led by Professor William Hamilton, partner at
Holland and Knight, hosted the Sedona Conference E-Discovery Evening. The Evening, the first
of its kind on a law school campus, brought together a distinguished panel from all areas of the law.
The panel included the Honorable David Baker, U.S. Magistrate, Middle District of Florida, Ralph
Losey, noted e-discovery writer and shareholder at Akerman Senterfitt, Patrick Oot, Director of
Electronic Discovery & Senior Counsel at Verizon, and Joseph P. Guglielmo, plaintiffe-discovery
expert and partner at Whatley Drake & Kalias. The Evening was moderated by Kenneth J.Withers,
Director of Judicial Education and Content for The Sedona Conference®. Prior to the panel
discussion, Mr. Withers delivered a speech tracing the path to the current state of affairs in
electronic discovery and where that path might eventually lead. This speech is reprinted here.

1. Ari Shapiro, E-Mail, the Workplace and the ElectronicPaper Trail, National
Public Radio Morning Edition, June 18, 2008, available at http://www.npr.org/
templates/story/story.php?storyId=91363363.
2. Ari Shapiro, E-Mail, the Workplace and the ElectronicPaper Trail, National
Public Radio Morning Edition, June 18, 2008, available at http://www.npr.org/
templates/story/story.php?storyld=91363363.
3. An Shapiro, E-Mail, the Workplace and the ElectronicPaper Trail, National
Public Radio Morning Edition, June 18, 2008, available at http://www.npr.org/
templates/story/story.php?storyId=91363363.
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This vision of purgatory created something of a stir, including an
email (appropriately enough) from a law firm recruiter who blamed
me-with tongue in cheek, I hope-for destroying the morale of her
summer law clerks. But I am not the first person to note that the
ascendancy of e-discovery coincides with reports of a decline in civility
and self-esteem in the legal profession.4 Just as the industrial revolution
of the nineteenth century brought about the proletarianization of
manufacturing workers, the information revolution is proletarianizing
information workers-legal professionals chief among them.
This evening we explore how we got to this state of affairs and
where we go from here. In my introductory remarks, I will go into the
differences between information that used to be generated and stored in
paper form and electronically stored information, the consequences that
has for litigation, the measures we have taken so far to deal with those
consequences, and perhaps a little of where we're headed. Then you'll
have more practical presentations from the other panelists, representing
the views of lawyers who primarily represent plaintiffs and defendants,
an in-house counsel, and a United States Magistrate Judge, all of whom
are on the front lines of the e-discovery revolution.
I want to start back in 1938 with the adoption of the Federal Rules of
Civil Procedure, which represented the triumph of the "legal realist"
movement of the first part of the twentieth century.5 Prior to the Federal
Rules, litigation was viewed as primarily a game of skill, with
something of the flavor of a game of chance. Pretrial procedures
consisted of a series of carefully constructed pleadings and answers,
designed to narrow the legal issues. When it came down to triable issues
that depended on facts, lawyers gathered their evidence as best they
could through a variety of means, mostly outside of the rules; what we
call today "informal discovery." Trial was by surprise and ambush. The
Federal Rules were designed to change all that by establishing a system
that largely dispensed with the arcane pleadings in favor of short
statements of claim and defense, after which the parties would request
and disclose factual information, narrow the scope of trial through
admissions of undisputed facts and summary judgment on legal issues,
and present whatever remaining disputed facts before a judge and jury

4. See, e.g., Stephanie Francis Ward, Pulse of the Legal Profession: 800 Lawyers
Reveal What They Think about TheirLives, Their Careersand the State of the Profession,
ABA J., Oct. 2007, available at http://www.abajournal.com/magazine/pulse-of the
legalprofession.
5. See Judith Resnik, FailingFaith:AdjudicatoryProcedurein Decline, 53 U. CHI.
L. REv. 494, 502-03 (1986).
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for a final determination. This new system depended on lawyers
engaging cooperatively in depositions, interrogatory exchanges, and
document productions. This new system proceeded merrily along for
about two generations, with the requisite grumbling about cost and
delay by all parties. Judge John Carroll of Alabama, now Dean of the
Cumberland School of Law in Alabama, used to comment that he never
needed to know who was at the plaintiff or defendant tables before him.
He could always tell. The plaintiff was the one pontificating-"My
client has a right to this discovery, your honor!" The defendant was the
one whining--"But your honor, I can't put my client to this expense."
And on it went until the late 1970s and early 1980s when the full
impact of a minor revolution in the management of information was
finally felt in the courtroom-the invention of cheap, high-speed, high
volume photocopying. Suddenly the case that involved discovery of a
box of paper documents and five depositions now involved a hundred
thousand documents and twenty or thirty depositions of everyone in the
business bureaucracy who received copies of the memos, business
reports, and meeting minutes. But while the volumes increased, they
didn't increase so much that lawyers questioned the old ways of doing
things-laboriously reading every document and taking good notes to
prepare for those depositions, or the settlement conference, or trial. As
these volumes increased, it became apparent to good lawyers that fewer
and fewer of the documents had any material bearing on the case, but
they still had to be looked at just in case. And they sometimes added
color to the facts-not rising to the level of admissibility, but making
for interesting depositions.
In 1983 and again in 1993, the Federal Rules of Civil Procedure
were amended to acknowledge that discovery, and in particular
document discovery, had grown tremendously, increasing the cost and
often the contentiousness of discovery. At the same time, and for a
number of reasons, the number of cases that actually went to trial was
decreasing-it is now less than three percent of all cases filed-such
that discovery went from being a means to an end to being an end in
itself.6 The stakes were raised.
During the 1980s and into the 1990s, a second, and much more
consequential revolution occurred in the business world, and as usual it
took a decade for the impact to be felt in litigation. That revolution was
6. American College of Trial Lawyers Ad-Hoc Committee on the Future of Civil
Trial, "The Vanishing Trial: The College, the Profession, the Civil Justice System," Oct.
2004, available at http://www.actl.com/Content/NavigationMenu/Publications/
AllPublications/default.htm.
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distributed network computing with the desktop PC. So long as
computers were great big machines in the basement, protected by a
priestly class answerable to the accounting department, computer output
could be safely thought of as simply an extension of the paper business
process. Even into the 1980s, when computers were used for number
crunching and word processing, they were little more than extensions of
calculators and typewriters. But when people got the power to develop
and manage their own business applications on their desktop, share
them with their co-workers, and actually communicate through
computer networks, the whole world changed. Digital business
processes replaced paper ones. Organizations flattened as secretaries,
bookkeepers, and file clerks disappeared. The new information worker,
supported by a new IT infrastructure, became incredibly productive.
Profits soared, but few people noticed that the floodwaters of digital
information were rising. As long as you didn't print it out, and digital
memory got cheaper, no one cared.
But we now live in a digital information world that is markedly
different from the old paper information world. The differences are
many, but they are all corollaries to two principle characteristics of
digital information systems that set them apart from paper-based
information systems and make them impossible to manage using the
techniques developed in a paper-based world. These characteristics are
volume and complexity.
Let's first look at volume. Jason Baron and George Paul7 paint a
vivid picture of what this information explosion means in the context of
litigation. "Probably close to 100 billion e-mails are sent daily, with
approximately 30 billion e-mails created or received by federal
government agencies each year," they report.' And they provide us a
concrete illustration: "litigation in which the universe subject to search
stands at one billion e-mail records, at least 25% of which have one or
more attachments of varying length (1 to 300 pages)."9
Generously assume further that a model "reviewer" (junior
lawyer, legal assistant, or contract professional) is able to review
an average of fifty e-mails, including attachments, per hour.
Without employing any automated computer process to generate
potentially responsive documents, the review effort for this
7. George L. Paul & Jason R. Baron, InformationInflation: Can the Legal System
Adapt?, 13 RiCH. J.L. & TECH. 10 (2007).
8. Id.at 9.
9. Id.at 13.
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litigation would take 100 people, working ten hours a day, seven
days a week, fifty-two weeks a year, over fifty-four years to
complete. And the cost of such a review, at an assumed average
billing of $100/hour, would be $ 2 billion. Even, however, if
present-day search methods [... ] are used to initially reduce the
e-mail universe to 1% of its size (i.e., 10 million documents out
of 1 billion), the case would still cost $20 million for a first pass
review conducted by 100 people over 28 weeks, without
accounting for any additional privilege review. 10
While simply "doing the math" as Baron and Paul did in their initial
scenario sounds absurd, recent reported cases bear out their numbers.
For example, all parties in the ongoing Intel microprocessor antitrust
litigation agree that it may be the "largest electronic production in
history" with Intel's production of "somewhere in the neighborhood of
a pile 137 miles high."'" In the infamous Qualcomm, Inc. v. Broadcom
Corp., Qualcomm's supplemental post-trial production last summer of
21 employees' emails responsive to one particular issue resulted in
46,000 messages, totaling 300,000 printed pages.' 2 And closer to home,
in the even more infamous Coleman Holdings v. Morgan Stanley case
in the Florida state courts, 13 we'll never really know the totals, as the
defendants kept finding more and more.
The complexity of digital information systems means that it is
virtually impossible for any one individual, or even a small group of
well-managed individuals, to fully understand where all potentially
relevant digital information may be located, how it can be preserved
and retrieved, what its inter-relationships are, and how it can be
presented.
Complexity itself is complex, because digital information systems
present us with several levels of complexity.
"Dispersion complexity" refers to the fact that potentially digital
information is distributed far and wide, from the obvious sources like

10. Id. at 13.

11. In Re Intel Corp. Microprocessor Antitrust Litig., 2008 WL 2310288, at *3
(D.Del. June 4, 2008).
12. Qualcomm, Inc. v. Broadcom Corp., 2008 WL 66932, at *6 (S.D. Cal. Jan. 7, 2008).
13. Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., No. CA 03-5045, 2005 WL
679071 (Fla. Cir. Ct., 15th Cir. Mar. 1, 2005); 2005 WL 674885 (Mar. 23, 2005); rev'don other
grounds, Morgan Stanley & Co., Inc. v. Coleman (Parent) Holdings, Inc., No. 4D05-2606 (Fla.
Dist. Ct. App. Mar. 21, 2007).
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desktop PCs and network servers, to storage media like backup tapes
and thumb drives, to non-obvious sources like printers and iPods.
"Operating system complexity" refers to the fact that all digital
information is created and maintained in an environment of operating
systems and other software required to access, view, and manipulate the
information.
"Administrative complexity" refers to the human side of the
operating system-the rules, processes, and procedures that are in place
to run an information system, from access protocols to directory
structures and file naming conventions to backup routines and deletion
schedules.
"Application complexity" refers to the myriad applications in which
data can be created and used, from the off-the-shelf word processing
and email that comes bundled with the computer you buy at Wal-Mart
to the hundreds of specialized or custom-engineered applications that a
major corporation may run.
There is even complexity at the individual file level, as behind what
you may see on the screen or in a printout, there may be embedded edits
left by previous authors, comments made by reviewers, non-visible
formatting and calculation code, and metadata, the information about
the file created by the system or application that allows the file to be
properly handled by the computer.
But perhaps the most complex complexity is the essentially
ephemeral nature of digital information. This is its value to the business
world, and the root of so many problems in the legal world.
The glory of paper-based information systems is their relative
persistence and immutability. The medium was the message. The
physical artifact was the information-they were inseparable, and as
long as the integrity of the physical artifact could be ascertained and
protected, the information stayed the same. Yul Brynner, playing the
role of a fictional Ramses II in The Ten Commandments, summed it up
in that famous Hollywood catch phrase--"so it is written, so it shall be
done."' 4
The glory of digital information systems is that the information is
ephemeral and mutable. That very characteristic of digital information
that makes lawyers (and I will confess, librarians like myself) cringe is
what makes digital information so valuable in business, government,
and our personal lives. I like to use the concept of the electronic airline

14. The Ten Commandments (Motion Picture Associates 1956).
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ticket to illustrate just how far we've come in the business world from
the old days when a piece of paper meant everything.
I can't show you my airline ticket because it doesn't exist in
physical form. The contract of passage that used to be embodied in a
paper ticket is now a collection of positive and negative charges on a
number of media in a number of locations.
It started when I went to the airline's website and used the search
tools to find a flight I wanted at the price I was willing to pay. Then I
filled out a form online-entering information into a template. When I
finally hit the "accept" button, the image on the screen disappeared and
became information in a hundred other locations-to the airline's
enterprise database, from which a variety of reports can be generated,
from the airplane's seating chart to the corporate aggregate sales
figures; my credit card, from which there was a debit; to the airline's
automated accounts receivable system, where payment was recorded; to
an email server, where my information was dropped into a standardized
electronic template and a confirmation email sent to me; to my frequent
flier account. My act of filling out the information on the web site
triggered a chain reaction of events, none of which, however, was the
printing of anything we can characterize as a "ticket" in the legal sense.
The closest we get is a boarding pass, and we could print a hundred of
identical ones if we wanted. They have no legal significance. The
contract between me and U.S. Air is found by reliable circumstantial
evidence-the sum of the effects of positive and negative electrons on
media in a number of locations.
If I want to reconstruct this transaction, I first need to decide what I
want to prove-the reservation? The seat selection? The debit to my
credit card? The credit to the airline's account? To prove that I boarded
the plane? To prove that the plane took off and landed as expected?
Establishing each of these facts requires going to a different source,
determining how best to access that source, and determining whether
the relevant information from that source still exists or has been
routinely overwritten in the ordinary course of business.
Volume and complexity. These are the two characteristics of the
digital information world that make it qualitatively different from the
paper information world. The legal profession is ill-equipped to handle
this information explosion. Traditional concepts of discoverydocument preservation, request, review, production, and
presentation---completely break down under the weight of volume and
the pressures of deadlines and budgets. But the consequences go far
beyond missed deadlines and budget overruns, as bad as those may be.
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The information explosion threatens the legal profession and the
administration of justice itself.
The problems occur and reoccur in case after case, big and small,
state and federal.
First is the problem of preserving ephemeral information, and as I've
indicated before, I think all digital information is ephemeral to one
degree or another.
The second, but bound up in the first one, is the scope of information
requests-where you draw the line of relevance when all information is
interrelated and it is difficult to cordon off into discrete "documents."
Then you have the problem of accessing information from sources
that may not be readily accessible, which, like scope, is by definition a
question of proportionality.
Once you have identified the relevant, accessible, electronically
stored information, you face the problem of accurately and costeffectively reviewing information for relevance and privilege, and the
consequences if privileged or confidential information is accidentally
disclosed. Document review is the single most costly phase of
discovery.' 5
Once you have decided what is to be produced to the requesting
party, questions arise as to what forms in which information should be
produced. In real life, these questions should have been considered as
part of the preservation and review decision-making process.
Finally, we may end up at the end of the discovery process with the
problem of appropriate discovery sanctions-the degree to which
lawyers should be held responsible for the decisions they make and
actions they take in the complex and voluminous information
environment.
Those are a lot of predicable and recurring problems.
On the other hand, I have to always point out to lawyers, who tend to
think on the dark side, that e-discovery is not all doom and gloom.
There are reasons why business, government, and individuals have
wholeheartedly embraced the digital information and communications
world. It isn't because digital information is costly and burdensome.
No-digital information is cheap and useful. The IT revolution is at the
root of the tremendous increase in productivity and prosperity we've
enjoyed in the past generation. Digital technologies make it possible to

15. KPMG asserts that document review expenses may account for sixty to ninety
percent of total litigation expenses. See Mike Dolan, John Thickett, Unbundling and
Offshoring, 71 TXBJ 730 (2008).
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manage vast amounts of information, transport them instantly at no
cost, and create new information and new value.
Every other profession, to one degree or another, has embraced
digital information technology, for all its volume and complexity. It is
only the legal profession, and chiefly litigators, who see the complexity
of digital information as a costly and burdensome danger, or
alternatively as an opportunity for tactical gamesmanship.
The predictable recurring problems associated with electronically
stored information can be avoided, and the benefits of digital
technology can be realized in litigation by treating e-discovery in the
same ways that successful business enterprises do-by identifying the
goals and problems, bringing the appropriate resources to bear, and
cooperating on finding a solution. But this businesslike view of
discovery does not come naturally to our legal culture.
Two weeks ago in Mancia v. Mayflower, 6 Chief Magistrate Judge
Paul Grimm of the District of Maryland was faced with a very routine
case-six employees of a hospital laundry service suing their employers
for back pay and overtime. Counsel on both sides were behaving
typically, treating discovery as an adversarial game. Cutting through the
stack of discovery cross motions, he ordered the parties to meet and
confer, but with very specific instructions on how they are to behave,
what they are to accomplish, and what the court expects. This is what he
said:
A lawyer who seeks excessive discovery given what is at stake in
the litigation, or who makes boilerplate objections to discovery
requests without particularizing their basis, or who is evasive or
incomplete in responding to discovery, or pursues discovery in
order to make the cost for his or her adversary so great that the
case settles to avoid the transaction costs, or who delays the
completion of discovery to prolong the litigation in order to
achieve a tactical advantage, or who engages in any of the
myriad forms of discovery abuse that are so commonplace is, as
Professor Fuller observes, hindering the adjudication process,
and making the task of the "deciding tribunal not easier, but more
difficult," and violating his or her duty of loyalty to the
"procedures and institutions" the adversary system is intended to
serve. Thus, rules of procedure, ethics and even statutes make

16. Glenda Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 354 (D. Md. 2008).
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clear that there are limits to how the adversary system may
operate during discovery.' 7

[...
]
It is apparent that the process outlined above requires that
counsel cooperate and communicate, and I note that had these
steps been taken by counsel at the start of discovery, most, if not
all, of the disputes could have been resolved without involving
the court. It also is apparent that there is nothing at all about the
cooperation needed to evaluate the discovery outlined above that
requires the parties to abandon meritorious arguments they may
have, or even to commit to resolving all disagreements on their
own. Further, it is in the interests of each of the parties to engage
in this process cooperatively. For the Defendants, doing so will
almost certainly result in having to produce less discovery, at
lower cost. For the Plaintiffs, cooperation will almost certainly
result in getting helpful information more quickly, and both
Plaintiffs and Defendants are better off if they can avoid the costs
associated with the voluminous filings submitted to the court in
connection with this dispute. Finally, it is obvious that if
undertaken in the spirit required by the discovery rules,
particularly Rules 26(b)(2)(C) and 26(g), the adversary system
will be fully engaged, as counsel will be able to advocate their
clients' positions as relevant to the factors the rules establish, and
if unable to reach a full agreement, will be able to bring their
dispute back to the court for a prompt resolution. In fact, the
cooperation that is necessary for this process to take place
enhances the legitimate goals of the adversary system, by
facilitating discovery of the facts needed to support the claims
and defenses that have been raised, at a lesser cost, and
expediting the time when the case may be resolved on its merits,
or settled. This clearly is advantageous to both Plaintiffs and
Defendants."
In 1999, I joined the Federal Judicial Center in Washington DC and
began working with federal judges to explore these issues. It was
apparent that we needed a three-pronged approach.

17. Id. at 362-63.
18. Id. at 365.
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First was to educate judges as to the nature of the problem-the
volume and complexity.
Second was to look at whether rulemaking in any form could
address these issues, and if so, how.
The third was to begin to develop a set of best practices for lawyers,
all of whom would sooner or later need to face these issues.
It is this third prong to the solution that we want to concentrate on
tonight, and we will work together here in Gainesville the same way we
do in Sedona. Let me explain that.
The Sedona Conference® is a nonprofit, nonpartisan research and
educational institution dedicated to the reasoned and just development
of the law in the areas of antitrust, intellectual property, and complex
litigation. We sponsor an annual calendar of conferences on those three
topics in the high desert country of Arizona. These conferences identify
"tipping point" issues in the law that can benefit from closer study by
small Working Groups, who develop principles, guidelines, and best
practices to help lawyers, judges, and citizens deal with novel and
complex legal issues.
In 2003, e-discovery was identified as a "tipping point" in complex
litigation, that spilled over into IP and antitrust law as well. It
established a Working Group to study this further and develop a set of
guiding principles for lawyers and judges. The result was the Sedona
Principles,9 which those of you familiar with e-discovery have already
studied in class or in practice. The success of the Sedona Principles and
its accompanying Commentaries has led to a second major project, the
Sedona Conference Cooperation Proclamation,0 which is in your
materials.
The conferences and Working Groups operate on a dialogue model.
We assemble people with diverse backgrounds, viewpoints, and talents
and ask them to put aside, for a while, their personal or client interests,
and their highly developed adversarial skills, to work together and reach
consensus to move the law forward. Through the magic of dialogue, and
by avoiding partisan debate, we create balanced, high-quality programs
and materials of immediate value to the bench and bar.
We start all of our Sedona conferences, and we will start the
discussion tonight, with a simple statement to put is in the proper frame
of mind. It contrasts debate, which we're all used to, and dialogue,
19. SEDONAPRINCIPLES, availableathttp://www.thesedonaconference.org/dltForm?

did=TSC PRINCP 2nd ed 607.pdf
20. SEDONA CONFERENCE COOPERATION PROCLAMATION, availableat http://www.
thesedonaconference.org/dltForm?did=CooperationProclamation.pdf.
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which may be unfamiliar. This is adapted from Daniel Yankelovich's
book, The Magic of Dialogue.2'
Debate:

Assuming that there is a right answer and that you have it.

Dialogue: Assuming that many people have pieces of the answer and
that together they can craft a solution.
Debate:

Listening to find flaws and make counter arguments.

Dialogue: Listening to understand, find meaning and agreement.
Debate:

Defending one's own views against those of others.

Dialogue: Admitting that other's thinking can improve on your own.
Debate:

Seeking a conclusion or vote that ratifies your position.

Dialogue: Discovering new options, not seeking closure.
So in closing, thank you all for inviting me to address you tonight, and
let the dialogue begin.

21. DANIEL YANKELOVICH, THE MAGIC OF DIALOGUE: TRANSFORMING CONFLICT
INTO COOPERATION (2001).

